A UNION OFFICAL COMES KNOCKING ON THE DOOR... RIGHTS OF ENTRY UNDER THE FAIR WORK ACT

Determine the right of entry
that is applicable

Has proper notice been given?

Is the entry notice in the approved form, and is all

information of the notice correct?

When can the entry and exercise of
rights occur?

What should you do in
preparation for the entry?

ENTRY TO INVESTIGATE A

The entry notice must be given to the occupier of

The entry notice must specify:

The permit holder may only enter the

Set aside a room or area of the
premises where the permit holder
will conduct interviews or hold
discussions.

Work out the route to be taken to A—

get to the room or area.

A request to use a particular room,
area or route must be reasonable,
however, it will not be unreasonable
only because it is not that which the
permit holder would have chosen.
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a during working hours; and . : i i )
@ g g (b) the day of the entry; only exercise a right during business hours.
(b) CLIGEEL 2 NS, [DIERT (c) the union of which the permit holder is an official;
than 14 days, before the entry.
, , o (d) that section 481 is the provision that authorises the
If FWA has issued an exemption certificate, the entry;
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copy of the certificate to the occupier of the (f) adeclaration by the permit holder that their union is
premises and any affected employer' (or another entitled to represent the industrial interests of a member,
person who apparently represents either of them) who performs work on the premises and to whom the
if they are present at the premises. suspected contravention(s) relate or affect; and
(g) the provision of the union’s rules that entitles the union to
represent the member.
An exemption certificate must specify (a) to (e) above.
ENTRY TO HOLD The entry notice must be given to the occupier of The entry notice must specify: The permit holder may only enter
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he provision of the union’s rules that entitles the uni
reoresent the nerson.
ENTRY TO EXERCISE STATE The entry notice must be as required by the State The entry notice must specify: A permit holder may only exercise a
OR TERRITORY OHS RIGHT or Territory OHS Act. (a) the premises to be entered: Statg or Territory OHS right during
- SECTION 494 working hours.
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In order to inspect or otherwise access an
employee record, a permit holder must give the
entry notice to the occupier of the premises and
any affected employer at least 24 hours before
the entry.

(b)
©)

the day of the entry; and

the union of which the permit holder is an official.

In order to inspect or otherwise access an employee record the
notice must set out the permit holder’s intention to exercise the
rights and reasons for doing so.
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A UNION OFFICAL COMES KNOCKING ON THE DOOR... RIGHTS OF ENTRY UNDER THE FAIR WORK ACT

What should you do on the day of entry?

What can the permit holder do?

What is the permit holder prohibited from doing?

What are you prohibited from

doing?

Before you allow the permit holder to enter
the premises you must:

(@)

check to see whether they have a
current entry permit and entry notice
(or exemption certificate) — on
request by the occupier of the
premises or an affected employer,
the permit holder must produce
these documents for inspection;

confirm that it is only the permit
holder who is entering the premises
— deny entry to any person who is
not listed on the entry notice or does
not hold a valid entry permit;

conduct a safety induction (including
an explanation of the emergency
procedures on site) and inform the
permit holder that they must comply
with all OHS policies whilst on the
premises — abtain an
acknowledgement that they
understand the safety induction and
agree to abide by the OHS
requirements; and

accompany the permit holder at all
times.

Inspect work — the permit holder may inspect any work, process or object relevant
to the suspected contravention.

Conduct interviews — interview any person about the suspected contravention(s) if
that person agrees to be interviewed and the permit holder’s union is entitled to
represent their industrial interests.

Inspect records whilst on the premises — inspect, and make copies of, any
record or document (other than a non-member record or document) that is directly
relevant to the suspected contravention that is kept on the premises or is accessible
from a computer that is kept on the premises.

Inspect records at a later time — on the day of the entry or within 5 days after, by
written notice, require an employer to produce or allow access to records or
documents (other than a non-member record or document) that is directly relevant
to the suspected contravention. The permit holder may inspect, and make copies
of, the records or documents at the premises or, if another place is agreed upon,
that place. The employer will have at least 14 days to comply with the notice.

Hold discussions with one or more persons:
(@) who perform work on the premises;

(b) whose industrial interests the permit holder’s union is entitled to represent;
and

(c) who wish to participate in those discussions.

Investigate a breach that does not relate to, or affect, members
of the permit holder’s union.

Take any documents (excluding copies) from the premises.

Disclose information or a document obtained for a purpose
that is not related to the investigation or rectification of the
suspected contravention(s) — unless for a reason permitted by
the Act (e.g. the permit holder reasonably believes the
disclosure is necessary to lessen or prevent a serious and
imminent threat to an individual's health, life or safety).

Take action with the intention of giving an impression, or
reckless as to whether the impression is given, that the doing
of a thing is authorised if it is not.

Hinder or obstruct any person, or otherwise act in an improper
manner.

Act in disregard to an OHS requirement. You should ask the
permit holder to leave if they do not comply with an OHS
requirement.
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Exercise the rights conferred by a State or Territory law prescribed by the
regulations. This includes the Occupational Health and Safety Act 2000 (NSW)
(OHS Act), which allows permit holders to enter any premises they have reason to
believe is a place of work where members of their union work (or persons who are
eligible to be members of their union work), for the purpose of investigating any
suspected breach of the OHS legislation, the Coal Mine Health and Safety Act 2002
(NSW) or the Mine Health and Safety Act 2004 (NSW).

A permit holder who enters the premises under the OHS Act may do any of the
following:

(@) make searches and inspections (and take photographs and video
recordings);

(b) require the occupier of the premises to provide them with such assistance
and facilities as is or are reasonably necessary to enable them to exercise
his or her functions;

(c) require the production of and inspect any documents on or about those
premises that directly affect or directly deal with the OHS of employees
working at the premises; and

(d) take copies of or extracts from any such documents.

Inspect any records or documents.
Hold discussions during work times.

Take action with the intention of giving an impression, or
reckless as to whether the impression is given, that the doing
of a thing is authorised if it is not.

Hinder or obstruct any person, or otherwise act in an improper
manner.

Act in disregard to an OHS requirement. You should ask the
permit holder to leave if they do not comply with an OHS
requirement.

Refuse or unduly delay entry
onto premises by a permit holder
who is entitled to enter the
premises.

Take action with the intention of
giving an impression, or reckless
as to whether the impression is
given, that the doing of a thing is
authorised if it is not.

Intentionally hinder or obstruct a
permit holder exercising their
rights.

Take action with the intention of giving an impression, or
reckless as to whether the impression is given, that the doing
of a thing is authorised if it is not.

Hinder or obstruct any person, or otherwise act in an improper
manner.

Act in disregard to an OHS requirement. You should ask the
permit holder to leave if they do not comply with an OHS
requirement.
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